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Some Reaſons humbly offered to the Conſidera- 
tion of the Parliament, for the continuance 
of the Writs of Capias, and Procels of Ar- 
reſt, in Afions of Debt, &c. And againſt 
the way or courſe propoſed of peremptory 
Summons. 


> He Arreſt of the body of a Defen- 
YN dant in Actions of Debt, and other 

8&& perſonal Ations, to appear or give 
IP [&! Bailtothe Action, hath been as an+ . 
3's cient as the Common Law in Eng- 
x 1,48 z- land, or the early proceedings 

a. ” thereof, and was before the Statute 
of 25 8,3, cap, Ly, for proceedings to Utlary there- 
upon, and is the ſame in effe&t with a Poxe, to cauſe 
him to give pledges or ſureties to anſwer to the ARi- 
on, for an Attachment and an Arreſt do in many of 
the Records and Books of the Law fignifie one and the 
ſame thing, and are very often Syenimonſly uſed the 
one forthe other, The principal difference betwixt a 
Poneanda Capies ad reſpondendum, being that no Bail 
could be taken by the Sheriff, upon a Capias ad reſpon- 
deydum, untill the Statutes of the third year of the 


Raign of King Edward the Firſt, cap, 35, and the 
A 3 rweaty 


(2) 
ewenty third. year. of the Raign of King Henry the 
Sixth, allowing Bail or Bonds for appearance, the 
Captes being made by a neceſſity of Law, and for the 
——_ of Juſtice, where the Defendant hath no 
vilible Eſtate, as more than three parts of all the peo- 
ple of the Nation have not, 
2Re<g.4.17, And ſucha kind of proceeding by Arreſt may not 
Pror.6.1., ſeem at all cruell or unjuſt, when we find both preſi- 
dents and approbation of the like and greater ſeverity 
Mart 18.2426 jn holy Writ, and the Old and New Teſtament, as ſe/- 
hee ling the debtor ,and making his children to be bond-men,and 
| of taking and caſting into priſon for debt, wntifl the utmoſt 
farthing were paid, and was long before the Incarnation 
of our bleſſed Saviour in uſe among the Greeks and Rg- 
mans, thoſe great Maſters of liberty, and lovers of 
juſtice, nor by Chriſt himſelf condemned, whoadviſed 
Mats 25, Defendants to agree with their adverſaries, before they 
were by them delivered tothe Fudge, and the Fadge deli- 
ver theme the Officer, and they be caſt into. priſon; 
Our Arreſts a4 reſpondendums being but to enforce 
a gage, or pledge, or todetain or put a Debtor or De. 
fendant into the cuſtody of the Law, to the end he do 
not abſent himſelf, or run away, untill he ſhall have 
given bail, or if none required appear to the Aion, 
which may not ſeem to be unneceflary, 
When if all the people of the Nation-were numbred, 
or put into ranks, there would be, 
I, Free-holders, 
2, Copy-holdetrs,Leaſe-holders, and ſuch as have an 
Eſtate only in Tythes, Annuities,or Rent-Charges, 
3, Menof Eſtate only in Goods, 
4. Menof Trade and Credit only, 
5. Men whoſe Eſtates are only in money at aſe, or 
abroad in other mens hands, 


6, Men 
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6. Men of no Eſtate but. what they carry about with: 
them, or hope for by their Friends, or their induſtry, 
or ſome futurepreferment, 

, 7. Such whoſe Eſtates depend npon. their daily la- 
bours or profits ariſing thereby, as Miniſters, Lawyers, 
Labourers, and the like, 

8, Mariners, anda ſort ofadventitious people, who 
have little or noabode, going or coming to or from be- 
yoad the Seas, Merchants, Strangers, and the like, 

Of all which ſeveral ſorts of people, the Free-hold- 
ers and firſt Claſſis arethe only men which are properly 
to be ſummoned, or to be within this anew propoſed 


_ Law, becauſe: they have Land and Eftates: to be 


known, and thereby-Summoned, and are to be found 
with ſome certainty, butare not the fortieth part of 
thoſe which have nor, *-=f | 

Of the ſecond fort, the Copy-hold Eſtates, which 
being'very:near a: fifth part of the Nation, are not ex- 
tendable or liable to: Debts, nor can withour-manifeſt 
prejudice to the.Lords of the Mannors, whoſe Prede- 
ceſfors or Anceſtors did undercertain limitations permit 
them to enjoy them, be made to- be ſo, Tythesare 
not diſtrainable for the moſt: part, and may be ſold or 
compounded for before they be due: Leaſes. may be 
ſurrendred or aſſigned, fo as none ſhall eaſfly-find::the 
true Proprietor, Annuities -or Rene-Charges: are-nor 
extendable, 

The third and fourth ſort may either convey away 
their Goods, or have very lictle of them, 

The Eſtate of the fifth either not to be found our, . or 
hardly to be come at. 

The Eſtates of the faxth, ſeventh, and eighth ſort, 
beiog the one half of the people, are either not at all co 


be found, oc inſufficient, or hardly to be ſummoned or 
com: 


—_— - —— - - 


2 K'p. 
Sir Will. Hey- 
bets Caſe. _— . , 

52 H. 2, 4nn Juſtice, than to ſeek for what would be incertain e- 
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compelled withomt Arreſt to fatisfietheir Debes: 


And if ſuch Defendants do not appear; ( thoſe of 
the firſt ſort only excepted) the Plaintiffs will getno 


more by the way prepoſed. of entring up a Judgement 


by default, but a Judgement reverſible upon {mall or 
concealed Eſtates, or none at all, or againſt ſach as can 
remove themſelves to as many places as they liſt up and 
downrthe Nation, and all chat thePlaintiffs can do, will 
be but toſpend more money, time, and charges, than 
ever they did, ant ro no other purpoſe but to violate 
that great Axiome of the Law,foftred and nurſed up by 
the Laws of nature and reaſon, and praiſed amongft 
moſt vf the Nations of the Earth, not to condema.choſe 
that are not heatd,. or believe one party without the 
orhier;! - - -UT 
And where the three parts of four of the Nation are 
in Ations of Debt, Accompt, Covenant,and Detiaue, 
without any teal of vifible.Eftate, whereupon Judge- 
ments'by: default or Executions thereupon may operate 
wich us, the Proceſs. of Summons, Pore, nd, Diftrin- 
$5, being for ſome ages more in uſe with us in £xg- 
- Butas tothe recovery of Debts, happening to 
be many times fruitleſs, to the great hindrance of the 
metchandize,and.commerce of this Nation,formerPar- 
liaments\did allow (as appears by divers Statutes ) 
the Writ of Capias to atreſt, as afull remedy and moſt 
neceſſary for this Kingdom, where the Creditor by ar- 
reſting theperſon of his Debtor, might in an hour and 
a day or ſome ſhort time recover his Debt, and appear- 
ed to be a more ſpeedy and better way to bring men to 


nough, where the Debtor had any Lands or Goods, 


:7 419 Dow, Put almoſt impoſſible or very tedious where the Debt- 


350, Ors were ſuch as had none at all, 


For 


05) 
For anAttachment of the perſon doth ſecure thePlain- 
tiffs Debt, either by preſeat payment, or cauſing other 
ſatisfaRion, which the proceedings by Summons doth 
not, and aSa-man will give all for his lite, fo he will do 
"When menare Jetained vpon an Arreſt, ! which is bur 
ſeldom, (for few of many threacned or intended to be at- 

reſted,) are arreſted, and then ir is ordinarily but for a 
ſhort tirhe, ontill they have given Security to anſwer 
the Aion, or a Warrant vinto an Attorney to appear, 

If men may aotproceed by Arreſt, icwill much hin- 
der Trade and other dealings, for they will not adven-- 
te to truſt wherethere is much liberty for the Debtor 
to ſtand gut, and Merchants and Tradeſmen do many 
times look upon the perſon as the beſt Securiry, and 
the remedy by Arteſt the ſpeedieſt means to gain their 
Debts; without which Trade will neceſſarily decay, 

- "The Proceſs toarreft doth end moſt Suits before the 
perſon be ertached, and before appearance, as experi- 
cnev doth ſhe; for when men will not regard a Sum- 
mons, they will take courſe to'pay their Debs defore 
they will ſafferan Arreſt, 


Many will take occafion from the Summons as fat- 52 #.2.c:52;, 


merly they have done, to be gone from one Countrey 
to another, and to make away their Eſtaces, and 
thongh the Plaintiff know it, yer hecannot- help him- 
ſelf, which the Arreſt doth quickly and eafily prevent, 
and the Law-makers of this Land have ever held it more 
reaſonable to provide for the fatisfaRion of the Credi- 
tors, thay the Itbercy of the Debtors. | 

'- England is 20 Ifland compaſſed abour with many 
Pert- Towns, where there are many Merchants, and 
men that go abroad and trade by Sea, who buy wares 
uponcredit, and have no fix'd Habitation to be ſs: 

T moned - 
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| motedar, or Eftates 20 be diſtrained; and there wilt be 


continuall occaſion of Suits againſt divers perſons of this 
ſort, who will not much regard the, Summons, but 
will betake themſelves and their Eſtates to Sea again, 
and the Creditors can have no remedy, whereas if 
the parties - may be arceſted, they -will make ſatis- 
faction, 

Divers Tradeſmen do ſubfiſt upoa their credits, and 
take up great ſummes of money, for which they can 
give no other Security than their perſons, and by ad- 
vantage thereof do manytimes attain to great Eſtates by 
their induſtry, but if the Proceſs of Arreſt be taken a- 
way, they can hope no moreto beentruſted, which ap- 
parently tends to their ruine, * 

Men ordinarily ia Suits upon necefficy, and 
Debtors generally are ſeveral times or often called up- 
on, beforeany Suit is commenced, which is in the na- 
ture ofa Summons, but yet neither this nor the Writ 
ofSummons doth drive men to any care of paymeat,un- 
till cheProceſs of Arreſt do iflue forth, being more com- 
pulſory, and a more ſpeedy remedy for the Creditors, 
chan the mildeand gentle Summons was found to be, as 
appears by ſundry Statutes, which are more proviſonal 
for the Creditors, who.is alwayes out of his money, than 
for the Debtors, who ſometimes do not well ſpend it, 
nor havecare to repay it, - 

By the way of ſach .a peremptory Summons, 
much buſineſs will reſt wholly _ the Afﬀdavit of 
Sumnets, orthe like, which will be a means to multi- 
ply Suits, will be an unſure courſe, and induce more 
perjury into this Nation, than our Law would ever be- 
fore this time give anialet unto, and therefore former 
Parliaments providing againſt delayes by Summons, 
did not give Judgement upon default, but found out a 


 ſpeecy | 


(7) 
ſpeedy and'more legal and equicable remedy by Arreſt 
to brin =_ Defendant to anſwer. 

By the Law a Capias ad ſatisfaciend, is conceived 
not to-lye, but where there_is a Capias 4d reſpondend. 
firſt, and there is as great reaſon and equity for the Ar- 
reſt to anſwer before Judgement, as to fatisfie after 
Judgement, becauſe the Capiss ad reſpondend, doth 
_— the Defendant to take notice of the Aion, 
to which he may plead if he will, and doth ſecure him 
that he hall not ſtarr, ſo that when the Capias ad [atis- 
faciend, doth iſſue forth, there is left no colour of juſt 
exception for the Defendant, 

Experience doth ſhew , that the benefic of the 
Proceſs of Arreſt hath been very great to this Nation, 
and many Statutes and As of Parliament have from 
time to time given a larger extent unto it than before 
ithad, and none hath abridged it in any thing which is 
now of great antiquity, having been for many Ages 
the beſt remedy ( for the people to recover their 
Debts, and to compoſe other differences) that our 
Anceſtors could devite. 

The ſubtilty and ſubterfuges of Debtors having 
made the Proceſs of Arreſt now more neceſſary than 
formerly, there will be reaſon rather to adde to the re- 
medies provided. for the Creditors in former Parlia- 
ments, than to diminiſh them, And if any inconveni- 
ence by this ſoneceſlary a courſe happen to the Debtor, 
yet will the taking of it away prove more prejudicial to 
the Plaiatiff, who is the party injured, and 1a reaſon is 


more to be preferred and favoured, | 

Ie will be a trouble more than needs put, upon 
the people, to alter and over-turn our fundamental 
Laws, and the courſe and proceedings thereof, by way 


of Capias and Arreſt, which from the 25th year of the 
| B Raign 


19 H, T. C. IO, 
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Raiga-of King Baward the Third untill now, being 319 
years, hath been more generally allowed by our Laws, 
and its right reaſon, putting ARions of 'the Cafe and 
Writs of Annuity into the like condition of A@ions of 
Debt and Accompt, 'and-have found ir not to befofull- 


_ of delayes, whichthe Starnte of the 19th year of 'the 


Raign of King Hexry the Seventh complained of, bur 
to be more expedient and beneficial, for the people leſs 
circular and inconvenient, there being in the Court of 
Common Pleas aW rit of Summons in Aions of Debt, 
Accompr, Covenant, and Detinue, before a Defendane' 
can be arreſted by a (apias, which 1s only where a Nihi/ 
habet was returned that he had nothing whereby he may 
be ſummoned, nec eff invemas, formerly uſed'by/ the 
Sheriffs in the return of a Writ of Sunymons, - and as 
great aneceflity in moſt Caſes to arreſt in Civil ARions, 
as it ever was in marters Criminal, all Arreſts being 0- 
riginally and naturally either proptey ſuſpicronem fuge, 
to prevent ranning away, or to puniſh Contempts of 
Juſtice, in not appearing to the Proceſs.of the: Courts 
of Juſtice. IOW 197 

The negleR and —_— of Sheriffs and their Bai- 
liffs, irwns 19m &sc, have been complained of when 
Flete wrrotehis Book in the latter end' of- the Raign of 
King Edward the Second, and'are-now {o heighrened, 
as they are juſtly accompred to be one"of the grear- 
—_— of the Kingdom, anda great delay of 

uſti ce. 

And therefore now to put more into their hands than 
is Already, will be to tranſlate the Juſtice of the Nati- 
oftout of a better into a worſe condition, and leave it or 
much of it to depend upon the{wearing and forſwearing 
of Bailiffs and Catchpoles, and the Defendants careleſs 
and naughty. Servants, now. grown up to 8s great 2 
grievance as the other, Will 


_ 


(s) 
Will put the Nobility and Gentry whoſe loyalty 
and ſufferings have too much already waſted their for- 


. Mmergreat T0, into ſuch a miſtruſt, as their Bonds 


and Security will ſcarcely extend farther than their 
own Servants,or more than ordigarily affected Tenanrs; 

Will be againſt our Magus Charta, and the Statute 
of 42 E. 3, a branch and limb thereof, which ordain- 
eth that us man be brought 1s Fudeement, but by matter o 
Record and Proceſs upon 9rit original, which the Sheri 
ſummoning, or bagging it at the fore-door of the De- 
fendants houſe, will not effeR, for untill the Juſtices 
of the Court of Common Pleas have received the otigi- 
nal Wric of Sammons, and awarded Proceſs there- 
upon, it cannot be a matter of Record, nor can the 
P.oceſs bemade upon the Writ original untill the re- 
turn thereof be expired, 

The propoſed AR of Parliament will deſtroy the 
Kings Prerogative and Superintendency by his high 
Court of Chancery, over all the ſuperiour Courts of 
Juſtice, when as the Courts of Kings Bench and Ex- 
chequer ſhall be impowered to make the Writs of Sum- 
mons, which his Court of Chancery, the Officins Fuſti- 
tia,ſtore-houſe and magazine of Juſtice, where he him- 
ſelfas the watchmaa of our 1ſr«el is by Law ſuppoſed to 
fic, and take a more than ordinary care in the diftri- 
bution thereof, hath ever fince this Kingdom was 
a Monarchy now above 1000 years ago been authorized 
to do, andtake away his juſt and legal prerogative and 

rofitof his Utlaries, Fines upon original Writs, and 
is Seals of Writs in his Courts of Chancery, Kings 
Bench, and Common Pleas, which are affiſtantro the 
defraying of his charges of the Salaries,” and ſupport of 
the Lord Keeper,Maſter of the Rolls and Judgesin the 

adminiſtration of Juſtice, = give the Courrs of — ings 
2 e nc 
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Bench and Exchequer a cognizance which they had not 
before, which by Law is not due unto them, and take 
away from the Court of Common Plets, a great part 
of that which Magn Charts gaveit, © . 

\.. Raiſe ſuch a jealouffe'and diftruſt among the people, 
who are three to one in credit more than in ſubſtance 
and reality, -as no man will be willing to lend any mo- 
ney,or belp or relieve the afflicted, 

ankrupt and deſtroy molt of the Tradeſmen, and 
be a means to help che over-haſty Creditors to-a com- 
poſition of four ſhillings per pound, or a great deal leſs, 
when as otherwiſe they might have had their whole 

Debts, and make the unbridled fury of one Creditor to 
bea cauſe of the never payment of many other Credi- 
tors Debts, | 

The cauſe or reaſon ſuggeſted of this over-longed af- 

ter Innovation, is but a meer pretence to uſher in a 
change of our ancient and well approved courſes of 
Juſtice, for there is as may upon ſearch be demonſtra- 
ted, ſcarcely one Writ of _ for every ten Writs 
toarreſt, and wherea Plaintiff cannot ſummon a De- 
feadant at his houſe or lodging, or procure him to be 
arreſted in Wales, or ſome other County, where the 
potency and partiality of kindred, friends. or allies, may 
proveto be as much as a Sant#sary, or City of refage 
uncohim, and may be the Cafe ot many of the people 
of the Nation, nor be enabled to get Judgement by 
defaulc, if he do not appear nor procure him tobearreſt- 
ed,. he ought not to be debarred his Proceſs of al;44 Ca- 

pi4s, or piaries Capias, or an Exigent or Outlary there- 
upon,to find out or terrifie ſuch a lurking and inſolvenc 

Defendant, the Outlary having a priviledge and lati- 

tude which other Procels have not, vis, by entring in- 

to any liberty where other of the Kings Writs out of his 

Dreas 
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Zreat Courts at Weſtminfter do not run, as in the thir- 
teen Counties or Shires' of Wales, Cinque-Ports, 
County Palatines of Chefter, Lancaſter, and Durham, 
and many other Liberties within this Kingdome, 
where the Kings Writs do not immediately run, 
forfeits to the King the Goods: and Chattels and 
Profits of all the Defendants Lands during his life, 
which for the Creditors benefit may be granted by 
the King, towards the ſatisfaRtionof his Debt, and the 
Utlary pleaded ini'Bar to any ARion which hall be 
brought by the Defendant againſt any other man, and 
could not anciently be reverſed, untill the Defendant 
had rendred himſelf for his contempt to the Kings Pro- 
ceſs, to-Priſon, purchaſed his Charter of pardon, 
and given ſpecial bail co anſwer the ARion , the 
Law adjudging a Defendant to deſerve no better an 
uſageafrer eleven ſeveral contemprs of the Kings Pro- 
ce(s, many if not moſt of the Exigents having Saper= 
ſedeaſſe; pur in unto them, which prevents the Out- 
lary, and cauſing the Defendant if the demand in the 
Writ be 20 /, or above, to give ſpecial bail to the 
ARion, : 

And if a Defendant happen to be outlawed, without 
notice given by the Kings Writ of Proclamation, 
whichis very ſeldom, he may recover his damage by an 
AQion upon the Caſe, | 

And therefore it may appear to be ſomething ſtrange 
that if there had been any inconveniencies in the Pro- 
ceſs of Arreſt, or Utlzry, that ſo many AQ of Parli- 
ament ſhould approve, and in ſeverai Caſes for more 
then 3oo years agoallowed them, and that the rabble 
in PF at. Tyler, or Fack Cades, Or Kets, rebellionsOr pick- 
ing of quarrels againſt the Government, ſhould find no- 


thing to Complain of them, And that. the —_— | 


pars. S. 
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- 36d delaying of men in the Purſuic , and recovery of 


their juſt debts, being in the- Parliament of the ſecond 


£1, Parl. 2 8, Year Of the Reign of King Richard the ſecond , In the 


Caſe of Robert de Hawley, purſued uponan Arreſt in an 
ARionof Debt, and ſlain at the high Alter in the Abby 
of Weſtminſter, with one of the Abbots ſervants, being 
then a Sanuary into which he had fled, declared before 
the Kingin Parliament to be 4 grievess fn, the Judg- 


. esand Lawyersof the Land, and the DoQors of Divi- 


nity, Canon and Civil Law afleating thereuato, 
and the DoRors of Divinity , Canon and Civil Law, 
upon grave and udvyiled deliberation, delivering their 0- 
pinioas uponOath(whichwas never or not uſually before 
or {ince required in matters of Argument and Opinion) 
that inCaſe of Debt, Accompt or Treſpaſs, where life or 
member was net in queſtion, »o Santiuary or Immunit 
of holy Charch, ought to be allowed, and in high nn 
lions further ſaid, that Goal, ſaving his perfetFiow, nor the 
Pope, ſaving his holineſs, nor any King or Prince could grant 
ſuch a priviledge, and if any Prince ſhould grant any [ucb 
priviledge, the Church whoſe ations ſhould be according to 
wvertue , was notto accept of any priviledge whereby ſuch a 
griewvess fin might yrs to hinder any men volantarily of his 
Fuſt Delt, and that inthar great Conteſt wherein the 
then very powerful Biſhops and -Clergy made all the 
oppoſition they could , there was nothiag at all obje&- 
ed againſt the Proceſs or Courſe of Arreſt, alchongh it 
was but within 38 years after the aforeſaid ſtatute of 
25 E. 3. which gaveprocefs of ontlary upon Actions of 
Debt , and that inall our Parliameats before or fince, 
whereall the peoples grievances, and manyof them in 
matters of no grear conſequence have uſually been 
brought there ſhould not until Olrver's Uſurpation, 
whea this deſign was firſt hatched by a ſtrange kind of 
Syſteme 
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Syfleme have been atty complaine made againſt rhe 

ourſes of Arreft.or Outlary,the'former;being the 1+ 
ly means which our Judges as well as-thoſe vtall ocher 
civiized Nations have faey; Foriſ#ifttanem, to: make 
themſelves and' their Orders, and the Kings Writs or 
Proceſs to be-obeyed, and the latter being that of Urla» 
ry,the only means whichthe King hath wichourpuniſh» 
ment,by loſs of ife vr member, in his Adiminiſtarionat 
Juſtice,to cauſe an obedience thereunto, and himſclthis 
Juſtices or Proceſs'nor'to be comernned, *:'3 'r: 7! 
And if the long ago uſed and well approved Courſe 
of Utlaries, and Writs of Exigent ſhould be ſtopped, 
{which will as a Conſequentneceffarily fotlow,” 1t che 
Proceſs of Atreſt be taken away) 45 will not be juſt, ot 
according tothe reaſon and candor of oor: Laws /of Bags 
land; toaward an Exigent, upon the. firſt Summons, 
withour as1long a return and time prefixed as theretarns 
ot the'Capier,atias, and 'plavies, whictrar the (hotteſt do 
take up almoſt-ſeveni weeks, in others, -almoſt-four 
moneths,and Outlawries in regard of the ſeverity rhere+ ,,,;,, 14, +. 
of, and ought nor,as our Bra#or ſaith; tobe upon ſhort 4c cor0ua, cop, 
prefixions, Ie 

And if no-Coercion ſhall -be uſed .by Proceſs of Ar- 
reſt.and Urlary, will renderour- Juſtices is our: Courts 
of Juſtice to be like (0 many good old *E/ter, whoſere- 
milsnefs in not ufing Coercion when it was in his pow- 
er, was the cauſe of Gods ſeverely puniſhing him,by the 
forfeiture of the Office of High Prieſt, which he had 
for ever ſetlc4 upon him and his poſteriry; 

Our Laws made'by King Caxwar betore the' Con- 
queſt, enjoyned 2 mercy, moderation and-clemency, 
which our excellent age (harte did imirate, when 
they would not have any one diſleifed or impriſoned 
without trialt by his- Peers, or making 2 juſt cb, 
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of which ſuch a peremptory and ſhort prefixion of time 
fit only for a-Pye-ponder Court, will debar him, and che 
puniſhment ſhould be proportionable to the oftence;: of 
an implied contempt'by his not. appearing, - if he had re- 
ceived the Summons which that great Charter com- 
mandsto be with a ſalvs contenements, of the Gentle- 
man, -or Greeholder, way»agio, of the Farmer or Huſ- 
bandmani, -and Mexchandiza,. of the Citizen or Tradef- 
man, i, 55 1:97 x 7h 
Few of the Writs in-our Law being —_—_ + as 
the Wrics of Right and grandAfiiſe are,ſome otherWrits 
as in waſte not peremptory, or making a Judgement by 
defaulr ;- untill thei grand diſtreſs, and-many .athers 
by our Statute+Laws according to the pattern of Gods 
own Laws, .in his righteous government of his chofen 
people of 7/rael, have three ſeveral Writs of the ſame 
ſort awarded before a default or puniſhment : Writs of 
Dower have-five.Returns inal its Proceſs, and'where a 
grand Capt is granted for not appearance, the Land is 
repleviſable, | 
Such a ſurprize of people by entring of Judgements 
by default, and taking out Executions, will.render the 
Suits more expencefull bitter and pettinacious, and 
make ſuch a Law to be like Drecos. amongſt the Arheps- 
ans, of puniſhing the. rabbing of an Orchard with death, 
that of the Romans, learnt trom the Athenian and Gre- 
clan Laws and Tables, to cut an inſolvent Debtor into 
pieces, and give every Creditor 4 piece, and that ancient 
Cuſtome in our City of Londes, that if any Freeman ſuf+ 
ficient and able, ſhall be ſummoned by « Serjeant, to _ 
and anſwer a Plaint at Guildball, and make adefavlt, he 
ſhall be amerced, the grand diftreſs preſently awarded, and 
his doors faſtened and ſealed, wntill he ſhall come to anſwer, 
and if he break the ſequeſtration, ſhall be arreſted by his % 


7 


(15) 
ay, have made all thoſe three Laws unpraQicable, 2nd 
felones alt ſe, and thrown them into a non-uſage and de-+ 
ſuerude, | 

And whenevery man may rationally believe that ma- 
ny an Action nay es well as many « Plaintiff be unjuſt, 
malicious,or vexatious, this new and expedite invention 
ofa ſpeedy getting in of Debts, will equipp and furniſh 
out many a malicious defign, by a publick Proclamati- 
oa or Bill upon a tans door of 10000 or 1000 owing, 
to croſs or hinder a marriage of himſelf, his widdow, 
or children, a partnerſhip, gainfull cruſt, or his ercheir 
ſecurity, to be taken npon ſome profitable bargain or 
purchaſe, and no ſmall poſſibility of concealing the 
contrivers, or aot being able ro diſcover them, 

The old, ancient, and conſciongble Law of Efloyns, 
de male letfe, or ſervitde Regis, ſeldom denied to any 
Engliſh men, but in ſome certain Gaſes when it is for» 
bidden by Statures or Acts of Parliament, 'muſt now be 
of no uſe, mea that are abſent from their houſes at Sea, 
or beyond the Seas, may without any defence be un- 
done, diſcredited and ruined, and their Papers, Books 
of Accompts, and Evidences, upon ſome trick or de- 
ſign, more than for any juſt Debt, be ranſackt and ta- 
ken away by ſuch a ſurpriſeofa Judgement and E xecu- 
tion, 

No Inhabitant ia Wales, where their Laws do alrea- 
dy allow them an #er»#w Summons, nor the Cinque- 
Ports, orany ofthe Counties Palatine of Cheſter, Lau- 
caſter, or Durham, will be able to borrow any money in 
Londen, or out of their ow: Countreys, upon the beſt 
Security of any of choſe Countreys, when they cannot 


be outlawed. 
The tedious, craggy, incertain, and dilatory wayes of 


recovering of Debts, or procuring remedies at 
C : SHAMS, 
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Sammons , Pone', and' diffieſf,, which in former ages 
when Trade' and Meichandize were (mall, but now 
excceding!y encreaſed, the Lords of Mannois had 
their Bundmen ' and Bondwomen in their . families, 
villains and neifes regardant ro their Mannozs,' did let 
their Farms at ſmall Rents, and the ſervices of doing a 
ereat part of their husbandry, as carrying their ivood 
and dung, mowing reaping, &c. 600 Abbies and reli- 
gious honſes, and their numerous Monks, Friers and 
Nuns; 'and all or moſt of the ſecalar Clergy freed from 
common Proceſs, and the many thouſand Tenants ix 
Capite, and by Knight-ſervice trequently imployed 1a 
the wars, enjoyed the like Exemptions, was then ſo.uſe- 
full, as there was not that neceſſity of Arreſts as the lat- 
ter ages have produced,will by this new way, although 
Judgements fhouJd not be ſarprized and ſnapt,. revive 
and introduce thoſe great and many inconveniencies, 
attenfing thoſe kind of Writs and Proceſs, which our 
foreiathers abour- 300 yeatsago had forſaken, and their 
poſterity muſt be driven out of the better way: inte the 
- worſe,which they that have of late ſued the Grocers and 
'otherCompanies,& theMayor & Commonalty of Low- 
' don, for great ſummes of money, and are not able.to 
find their lands, although they have greatrevenues be- 
longing untothem, will readily acknowledge, ad 
- TheCommon Law never intended that any but th 
Sheriffs, the (worn Officers of the King, in the execu- 
tion of Juſtice, and his Writs and Proceſs in 0:der 
thereunto, and their Bailiffs and under-Officers, for 
whom they are to be reſponſal, ſhould execute the 
Kings Writs or Proceſs, not would truſt the Plaintiffs 
as is endeavoured by this intended AR, to execute the 
Writs of Summons, which by the careleſsneſs, partia- 


| lity, extortion, and corruption of the Sheriffs and their 
Bailiffs,will (con be bnonghe to pals, The 
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The ſerving of Summons in every Shire of By&legd, 
either perſonally, or by affixing the Copies atthe fore- 
'dovrs, where there may be many thouſands in a year,e(- 
pecially In ſuch large and great Counties as;Zorkeſhire, 
Lincolnſhive;E(ſex nd Kent, where Cities, Towns, Villa- 
ges & Houſes,are remote and far diſtant, will-make the 
charge to be as great as the labour and travel, and a 
reat deal more, if the Creditor ſhall undertake it him- 
elf, and raiſe and'encreaſe the-Fees, by a neceſſity of 
the Creditors taking from the Sheriff the Copy ot the 
original Symmons, to affix at the door, or leave with 
the ſervants of the houſe, the Writ it (elf being cloſe 
ſealed, and direRed to the Sheriff 
Theexecuring of the Summons before the return of 
it, will fo greatly delay the Creditors, in the recove- 
ry of their 'Debts, as when by a Writ of Capias they 
can ſuddenly or within an hour or a day or a ſhote time, 
cauſea fleeting or ſulpeted Debtor to be arreſted when 
they find him in Zoxdon, the magazine of all Trade or 
Commerce, andconfluence of moſt of the people of the 
Nation, whereby toget their money or good bail co the 
ARion, they muſt at the ſooneſt tarry 15 dayes before 
they can ſummon him either in perſon or at his houſe, 
if he have any, or his lodging, it they can tell how, 
and perhaps in a long time know not how to fiadit, or 
betwixt ſo manyweeks or moneths as ſhall happen to be 
betwixt the time of (uing out the original Writ of Sum- 
mons, and the Return, they being in a Summer or 
Lent-vacation not without a great charge and trouble 
every day,week, or moneth, tobe made or ſealed, and 
if taken out or procured a week after the end of Micha- 
elmas Term, are to tarry unſecured of their Debt cill 
the return of the Summons, which will not be in leſs 


time'than fix weeks, if within a week after Hilary or 
E : C 3 .Candle- 
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Candlemas Term ſeven or eight weeks, and if withina 
week after the end of a Trivity Term four moneths, and 
fo proportionably, according tothe times or accafians 
of taking out the original Writs of Summang, 

The Defendants in the mean time having alarge op- 
portunity altowed them to abſent themſelves, or make 
away any Eſtate that is perſonal, or if the Creditor 
ſhall keep the Sammons by him untill a week or fort- 
night of the Recurn, he will chereby abridge or hinder 
himſelfof ſo much, ot many opportunities of arreſting 
the Detendant, 

And it he ſhould obtain a Judgement pron and 
Execution thereupon, notwithſtanding ail the ſwearing 
and forſwearing happening in ſuch aCaſle, is to bear the 
charges of theSheriffs Feez of 12 d,in the pound for the 
firſt hundred, ( according to the penalty, if it be upon 
2 Bond or pznal Bilt ) and 6d, for every other hundred 

unds,and if theJudgment be not well grounded, finds 

imſelf upon the vacatiog or angulling thereof, to-have 
toſt ſo much of his time, money and expeRation, and to 
be in a worſe condition than he was before, or if be had 
proceeded by the way of Arreſt, 

Originals in ARtions of Treſpaſs and upon the Caſe, 
which do far exceed the Actions of Debt in number, 
ſhould be executed by none but the$Sheriffor bisBailiffs, 
becauſe he is to-take Pledges or Security that the Ne- 
fendant ſhall appear tothe Action, 

And in Cale of Summons inAQions ofDebtr, theShe- 
riff cannot return that the Detendang was ſummoned, 
unleſs he or his Bayliffs do make theSnmmons,and cag- 
not otherwile (atisfie hynſclf-or hisOath by any 4ffda- 
vit of the Creditor or his ſervant that it was done, and 
if he ſhould recurn ic to be done when it was nt done, 
may have an-AM#in of the Cofe brought againſt uy 
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the Defendant, for any damage io unto him. 
which in the Caſe of bringing all hs Creditors upon: 
him, which otherwiſe would net, . or of a Citizen made 
Bankrupt, thereby may amount ta noſmall matter. 

if the Sheriff do but cautiouſly as he ought, 
where no viſible Eftate of the Defendants appears unto 
bim, return a wihil haber, that he hath nothing by 
which he may be (ſummoned, there muſt then of ne- 
ceſhty after that loſs of time,trouble and expence, be 
madea Capi to arreſt the body, as it muſt in all other 
Caſes, where the Sheriff cannot receive 2 certain proof 
or information, that the Defendant hath any Eſtate 
whereby he may be ſymmoned, or is to be found. 

The Writ of Swmmwexs, and ſuch a Judgement by 
defaule thereupon, will lo perplex and endanger the 
Office of Sheriffs, by the reaſon of ſuch a pererwptory 
Summons, and the Attions which may be brought a- 

ioft chem, by the fakihood or deceits of their many 

ayliffs in rhe furmmoning of many hundred perſons, 
235 will make every man afraid of the Office, 

And to deliver a Declaration at the ſame time when, 
the Defendant is to be ſummoned, is an over-haſty and 
prepoſterous proceeding, doing that before or at the 
{ame time which ſhould be done after the Defendaars. 
appearance, and at ſome reaſonable time afterwards, . 
on purpoſe to bereave the Defendant of that time which 
the Law allows him, and will bea courſe not to be pa+ 
ralleld by any Law of the world, 

Sucha quick work, and a few dayes after to be given 
to 2 Defendant before Judgemeat gained, will he as bad 
as t' e condemning of a Defendant before he can be 
heard, when he dwelleth ig Norbernberland, Cornnell or 
Wal:5,or other remote places,and is to ſeek both tor his 
Witneſſes and EvidencesS it caguct be denied but that 


there. 


(20) bye <3 
here are andare likely to be alwayes many more Defen- 
dants than Plaintiffs, -and they thar are Plaintiffs at one 
time may be Defendants at another. | 

The Charges of the Plaintiffs will be nor leſſened but 
encreaſed, in theexpence of two Bayliffs to make the 
Summons, and the drawing of the Declaration before- 
hand, which otherwiſe he would not ſo ſoon have been 
put unto, and the charges and trouble of the Defen- 
dant very great, when to free himſelf from a Judge- 
ment indireQly gained, he ſhall be put to the charge of 
Witneſſes, 4ffidawits, motions in Court, reference toa 
Prothonotary, his Certificate and Report, and another 
motion thereupon, and Orders, and if help cannot be 
gotten that way, great charges and trouble of bringing 
a Writ of Error to reverſe the Judgement, Bail given, 
and Superſedeas obtained, 

By the tricks of Bayliffs, under-Sheriffs and their 
Bayliffs, and of Bayliffs of Liberties,the Writs of Sum- 
-mons may be ill or unduely executed, on purpoſe to 
faſten ſuch Judgements upon Defendants, whereby to 
make them to pay 12 d, per pound upon the firſt hun- 
dred ponnds,and 6d. in the pound for thereſt of the mo- 
ney, tobe levied upon Executions. 

By the delayes and expence of time in the executin 
-of the Writ of Summons, the Plaintiff if he ſhould at- 
terwards be enforced to ſue the Defendant to an Utla- 
ry, will loſea great deal of time which he might other- 
wiſe have ſaved, 

There be Statutes and As of Parliament enough to 
repreſs the abuſes of under-Sheriffs and their Bayliffs, 
1f put inexecution, without the creating of a diſeaſe in- 
ſtead of aremedy, and whatſoever the abuſes are which 
are by them and their Bayliffs by extortions, the ſmall 
Qumber of contiaued or renewed Writs for want of exe- 

CUtion 
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cution or appearance, being (carcely above one in eye- 
ry hundred, will prove there are none or very tery de- 
layes inthe execution of Writs. 

Thoſe Merchants and Traders of Zenden, Briftoll, 
Hufl, -and other merchandizing Towns, who are fo a- 
fraid of having their credit broken, by a proteſt made 
in the private Shop or Houſe of a Notary, and ſent 
from London beyond Sea, or toſome Town of Trade in 
Enelaxd, that they have not upon no long day afſign- 
ed, an{wered or paid a Bill of Exchange charged upon 
them, which conld but intimate or give a ſuipicion'of 
want of money or credit, and thoſe that have had all 
their Debts by ſach a ruining Hericano ruſhing in upon 
them, and thereby ſuddenly made Bankrupts, can ea- 
ſily believe whata ready way it will be maliciouſly or 
over-haſtily to break. and ruine any Merchants or 
Tradeſmans credit, by affixing.ſuch a Copy of a Sum+ 
mons upon their Ware-houſe, Shop or Street-doors, 
like a Red Croſs, and Lord have mercy upon w, in cafe of 
a houfe infeſted with. the' ptague, declaring the owner 
tobe as one which is tobe ſhin d, and not.ro be traſted 
or deatt with, and how. wide the difference will be be- 
twixt a proteſt made in a Notaries Shop, and taken'no- 
tice of but by a few, and a Symmens nailed or faſtened 
upon a door in 2 Street, where multitudes may gaze 
at it, and carry home and diſperſe the diſcourſe and 
ſcandal thereof. 

" The Citizens of Lowdon, where are weekly as many 
AQions entred in the Compters or Sheriffs Offices of 
London,as do amount unto 100 or 200 Actions of Debr 
fot Citizens one againſt another, and no publick Aerrſt 
made, ' but a private notice given to come & put in bail 
to appear and anſwer the Aftion, without endangering of 
- their tender credits, will nowbe raughta way by Lawhow 
to myrcer one anothersEſtares &Credit, Such: 
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*Such a Courſe of peremptory Summons, and Judge- 
ment ſuddenly tobe had thereupon for want of an ap- 
pearance, will be more ſevere than the AR of Patiia; 


21 Jac.c1p.19 nent made in the 21 year of the Raign of King Fames 


cap. 19, againſt Bankrupts, and ſuch as —_—_ 
a counterfeic breaking, do endedvour byeafie compofi- 
tions to deceive their Creditors, where they are not ſo 
declared cobe untill qo bx moneths expired, afttr a8 
original Writ ſeed forth to recover the ſumme of one hun- 
dred pounds, (for alefſer ſome doth not bring him with- 
ia the fierceneſs of that AR of Patliament ) and #9tice 
thereof givenor left in writing at his now dwelling h.uſe or 
laſt «bode, ( not affixed at his Street-door) or ſhall con- 
tinue in priſon above two moneths for [uch « Debt. 

When by the Cuſtome of the City of London, any 
-man arreſted whether he be Citizen or Forreigner, 
cannot be bailed bur by two Citizens or Freemen 
thereof, and many a Stranger coming thither for Trade 
or other bufineſs, hath been ſo bailed, Citizens and 
Tradeſmen will now be afraid to be bail either for their 
neighbours, kindred, friends or ſtrangers, when by do- 
ing thoſe offices of friendſhip, they ſhall be in danger to 
be poſted up, and have all their own Creditors brooghe 
upon t 

T Credit being a great part, and not ſeldom more than 
the one half of Trade and Traders will by this new way 
be put intoſuch a totrering and ſlippery condition, as 
the Trade of the Nation now ina deep conſumption or 
Heck Feaver, will be every day more and more in 
danger to be deftroyed, and Tradeſmen will be afraid 
totruſt, when they know not how ſoon this ſcandali- 
zing Devil may knock at their door, | 

The Merchants of London, one of the greateſt Zm- 
poriums of Trade in theworld,who do buy & trade much 
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much'upon credic, not'only in the parts beyond che 
Seas, but at' great Fairs and Marts within the King- 
dom, when the news or advice ſhall come, that their 
diſcredit hath been poſted and fixed upon their doors, 
will find their Trades to deeay, as their Credits ſhall be 
ſick orlanguiſh, 
' The Citizens of Londex which do'travel to Briſtol 
or St»rbridec-Fair, or elſewhere , muſt either have 
their Canſe by haltes defended by their wives and fer- 
vants at home, orbe undone whilſt they are abroad up- 
on their neceſſary occaſions, and by this means alſo one 
man may be undone for another upon a miſnomer, or 
miſtaking ofa Defendants name or perſon, or identity, 
or ſameneſs of addition or dwelling , and though ic 
may at the 'firſt tro ſome that cannot diſcernthe conſe. 
quences of ir, ſeem to make the way of Suits leſs chage- 
able, will be ſure enoogh to make it more trouble- 
ſome and coſtlyar the laft. 

All unjuſt ARtons or pretences at Law, as upon 
Bonds ſatisfied and not taken up, Shop-books paid and 
not croſſed, fleeping Judgements, Statutesor Recog- 
nizances either performed, or notjuſtly to be perform- 
ed, ſhall inthis »»mercifull Credit-tearing Courſe make 
mens outward doors to be the proclaimers of a diſcredit 
and ruine, without aCauſe put apon their owners, will 
raiſe ſuch a heat and animoſity, as where Coſts of Suic 
before would pacifie, nothing but ARions of the Caſe 
for the damage will recompence them, 

Snch a Courſe of recovery and getting in of Debts 
being not uſed in Heard, Ligern, or other parts of the 
world, where Trade is moſt concern'd, and hath the 
happineſs to encreaſe and flouriſh, 

The petty Tradeſmenand Shop- keepers in the-Mar- 


ket-Towns in the Countreys, who are but Retailers 
| | D and 
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and Tribucaries'to the Citizens of Lonaen, Briftdl and | 
Hull , will when-they fall by malicious Neighbours or 
over-haſty and uakind Creditors be thus poſted and de- 
famed, have all their Creditors at London, Briftol and 
Hull, who have truſted them with the Commadicies 
by which they ſubſiſt , and make their Livelyboog 
make all the haſt they can to ſeize, arreſt and ppdo 
them, - | 
Such a Syfeme of infamy and cruelty, made to be , 
the more mercileſs. by aver-ſhort prefixions, bej 
worſe than that of the Ruſſjays beating with Cuggels 
their inſolvent Debtors atcer they are azelted,, ppon 
the calves of their legs and bottom of their tiger, he 
next to the ſtigmatizing or burning letters, of ſhame an 
abhorrence in the hand of Felons or man-ſlayers, -or.the, 
Foreheads or Cheeksof extraordinary Rog $and Vil: 
lains, wilt nor be agreeable'to. our Kaglh Climate, 
but fit only ſome petty Landlords -of.' hetle, Sheds, © 
or Cottages in ſome of the out-Skirts of the Syb- 
urbs of London or Weſtminſter , where when their 
Tenants failing -to-pay their two pence a Pet Rents eT 
che Weeks end, nothing to be diltraingd, - they. 
by an unhandfome-Law-ot their awa,making do, 4ake, F- 
the doors off the' hinges, .and cannot, be ke] With 
the Proclamations at the Church-daor, in the caſe gf 
Uclaries, where there hath been a competency ol cime 
allowed by ſeveral precedentWrjts,0r with the peremp- | 
tory Summons, and Judgements by defaylr ia {0me re-. 
al Ations, as in Dower, where therears frye retyens, 


_— 


ind in Formedons nine, | 
The prodigal,drunken, or deboiſt, will not care how 

faſt.they ſpend all they can borrow, for though, they: 

havenothing left, they ſhall. be ſure this way got, to 

have'cheir perſons quickly or eaſily moleſted, h 
; | T 
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Will pnt the Lords and Bayliffs of Liberties and 
Franchiſes, as well as the Sheriffs and their under-She- 
riffs, into great ſtore of trouble and damages, for not 
many times performing impoſſibilities, when they ſhall 
have Actions of the Caſe brought againſt them for not 
ſummoning a Defendant, or for a Tarde returned, and 
damages endeavoured to be recovered againſt them, as 
in Actions of Eſcape, whereas the cauſe of Action for a 
gon- Surnmons, Or tor a Tarde Summons, will where the 
Defendant is not altogether inſolvent or quiterunaway, 
be but trivial, and the damage little or nothing, and 
no ſmall fire or fewel will be added to contentious Suits, 
when the endamaged Defendants ſhall bring their Ai- 
ons alſoagainſt them for falſe return of Summons, and 
the ſervants of the Defendants Families ſhall our-ſwear 
the under-Sheriffs and their Bayliffs, 

W hich with many more miſchiefs and inconvenien- 
© . ces, though not all to be fore-ſeen before they happen, 
will notzbe afterwards eafte to be prevented, and if it 
could bring with it any benefic, will never be enough to 
out-ballance thoſe multitudes of miſchiefs and inconve- 
niences which will inevitably attend ir, 

But will be as miſchievous and inconvenient to the 
body politick, in changing ſo good,(o ancient, ſo neceſſa- 

ry, &continued aCourſe of Juſtice,as it would be for the 
body natural to have all the former Courſes of experi- 
mented Phyſick and Medicine aboliſhed, & a new & un- 
experimented method ſet up in the room of it, procure an 
univerſal ruine and diſcredit to all but the richer part of 
the people, who are bur as one in ten to a people haraſ- 
ſed, impoveriſhed, and almoſt ruined with along unhap- 
py War, and confuſions, and their own luxuries, excels, 
and vain expences added thereunto, 
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